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Tus Court commenced its session to-day. In charging the Grand 
Jury, Judge Nelson adverted at considerable length to the Fugitive 
Slave Law. After alluding to some other matters, which would 
claim their attention, his Honor proceeded as follows :— 

Besides these instructions in respect to the cases on the calendar of 
the District Attorney, furnished to the court, I desire to call your at- 
tention with some particularity, to a recent act of Congress, com- 
monly called the “ Fugitive Slave Law,” passed Sept. 18, 1850. 

This act has been the subject of much comment since its passage, 
and of various and conflicting opinions, both as concerns the consti- 
tutional principle involved, and the matters in detail, embodied in 
its several provisions. It is a law against which open resistance to 
its execution has been recommended, in some quarters, as unconsti- 
tutional; and in others whether constitutional or not. As all per- 
sons concerned directly or indirectly in this resistance, or in any 
obstruction to its due execution, are guilty of an offence, and sub- 
jected to heavy punishment, ctiminally, and also, by civil damages 
tothe aggrieved party, it is proper that the law should be understood, 
so that those, if any there be, who have made up their minds to dis- 
obey it, may be fully apprised of the consequences. 

The act, as you are aware, was passed for the purpose of carrying 
more effectually into execution a provision of the constitution of the 
United States—namely, a part of the second section of the fourth ar- 
ticle. That provision is as follows :—*«No person held to service or 
labor in one State, under the laws thereof, escaping into another, 
shall, in consequence of any law or regulation therein, be discharged 
from such service or labor, but shall be delivered up on claim of the 
party to whom such service or labor may be due.” 

At the time of the adoption of the constitution by the convention, 
Sept. 17, 1787, slavery existed, I believe, to an extent, more or less, 
in each of the States then composing the confederacy; about one-fif- 
teenth of the ae of New York were slaves. The proportion 
of the New England States was _ less ; also, in Pennsylvania ; 
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and New Jersey about the same as New York. All the original 
States, therefore, were interested, more or less, in the adoption of this 
provision into the constitution, but more especially the Southern 
States, where, speaking generally, and without strict accuracy, about 
half the population consisted of this class. 

It was, however, anticipated that, in the progress of time, slavery, 
while it would increase in the South, would diminish and finally be- 
come extinguished in the North. 

So just was this provision regarded at the time by the members of 
the convention, and necessary for the security of this species of labor 
and the existence of friendly relations between the different members 
of the Union, that it was adopted without opposition, and by a unan- 
imous vote. 

It was of the deepest interest to the Southern States, as, without the 
provison, every non-slaveholding State in the Union would have been 
at liberty, according to the general law of nations, to have declared 
free all runaway slaves coming within its limits, and to have given 
them harbor and protection against the claims of their masters. We 
need not say, at this day, that such a state of things would have led 
inevitably to the bitterest animosities, especially between border 
States, and have been the source of perpetual strife, and of the 
arg passions between the Northern and Southern portions of the 

nion. 

The evil was felt at the time by the Southern portion, as the arti- 
cles of confederation contained no such provision; and it was to 
guard against it, and to lay a foundation that would afford future 
security, and preserve the friendly relations and intercourse of the 
States, that the provision was incorporated into the fundamental 
law. No one conversant with the history of the convention, and par- 
ticularly with the difficulties that surrounded this subject in almost 
every stage of its proceedings, can doubt for a moment, that without 
this, or some equivalent provision, the constitution would never have 
been formed. It was of the last importance to the Southern portion 
of the Union, and could not have been surrendered without endan- 
gering their whole interest in this species of property. It is not sur- 
prising, therefore, that it is still adhered to with unyielding resolution, 
and is made the groundwork of a question upon which the continued 
existence of a Union, thus formed, is made to depend. 

The clause in the constiution is general, and simply declares that; 
the slave escaping into another State, shall not thereby be discharged 
by any law or regulation of the State to which he has fled; but 
, all be delivered up on claim of the person to whom the service is 

ue. : 

The mode of delivering up to the claimant is not prescribed, and, 
until regulated by law, continued to be the source of embarrassment 
to the masters, and of disturbance and disquietude among the States. 

This led to the first act of Congress, passed 12th February, 1793, 
during the sitting of the second session, held under the constitution. 
. It was enacted by a body of men, several of whom had been distin- 
guished members of the convention, and is framed in its leading fea- 
tures in the spirit of the provision of the constitution, which it was 
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designed to carry into effect. It is signed by Jonathan Trumbull, of 
Connecticut, as Speaker of the House of Representatives, John 
Adams, Vice President, and President of the Senate, and approved 
by George Washington, President of the United States, and was 
passed on the urgent recommendations of the Governors of Pennsyl- 
vania and Virginia, between whose States a difficulty had arisen in 
the surrender of fugitives. 

The first section on the subject declares, that when any person 
held to labor in any of the United States, or in either of the territo- 
ries, under the laws thereof, shall escape into any other State or ter- 
ritory, the person to whom such labor may be due, shall be authorized 
to seize or arrest such fugitive, and take him or her before any 
judge of the Circuit or District Courts of the United States, residing 
or being within the State, or before any magistrate of a county, city 
or town corporate, wherein such arrest shall be made, and upon 
proof to the satisfaction of the judge, or magistrate, either by oral 
testimony or affidavit, that the person so arrested, owes service to 
the person claiming him or her, it shall be the duty of the judge, or 
magistrate, to give a certificate thereof to such claimant, which shall 
be a sufficient warrant for his or her removal to the State or territory. 
from which he or she fled. 

The remaining section inflicts a penalty upon any person who 
knowingly obstructs or hinders the claimant from arresting the fugi- 
tive, or rescues the same from him, or harbors or conceals the fugi- 
tive after notice. 

This act has been on the statute book, and in operation for more 
than fifty-seven years; and its constitutionality recognized and 
affirmed by the courts of Massachusetts, Pennsylvania and New- 
York, and by the Supreme Court of the United States in Prigg vs. 
the Commonwealth of Pennsylvania, (16 Peters, 439,) and has never 
been denied by any court with the qualification that will be pre- 
sently noticed. 

The case of Prigg vs. the Commonwealth of Pennsylvania in the 
courts of that State, is no exception to these remarks, as the jury 
found a special verdict, and the judgment was entered pro forma by 
agreement of counsel, for the purpose of carrying the question before 
the Supreme Court. 

Doubts had been expressed, and, in some instances, decided opinions 
given by State judges, that it was not competent for Congress to 
confer upon State magistrates the power to carry into execution a 
law of Congress, inasmuch as the judicial power of the federal gov- 
ernment was vested by the constitution in a Supreme Court, and in 
such inferior courts as Congress might ordain and establish. It was 
also argued with much force, that if Congress possessed this power, 
it might burden the State judiciary and magistrates with duties that 
would be incompatible with, or embarrass the faithful discharge of 
those which concerned the State. 

Influenced by these views, or some other, the Legislatures of some 
of the States passed laws forbidding their own magistrates from act- 
ing under the law in the surrender of fugitives, and enforced the 
prohibition with heavy penalties. It is not doubted but that it was 
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entirely competent for the State to prohibit their own magistrates 
from assuming the duty of executing the law; but it was held in 
Prigg vs. The Commonwealth ‘of Pennsylvania, to be clear, that if 
not so forbidden, it was competent for them to act, and that the exer- 
cise of the authority under the law would be valid and binding upon 
all the parties concerned. 

This interference of the State Legistatures, greatly paralyzed the 
execution of the law; and, indeed, had the effect, for the time being, 
to abrogate, virtually, the provision of the constitution. It left but 
one, or at most two officers in a State competent to execute it, as 
the power was thereby restricted to the District and Circuit Judges 
of the United States. Our own State, as early as 1830, forbade their 
magistrates from acting, under the penalty of fine and imprisonment. 
(2 R. S., 465, § 14.) 

These, and other more direct interferences by legislative acts of 
the States with the execution of the law of 1793, together with the 
open resistance with which its execution was met, in some instances, 
by combinations against law, led, necessarily, to the recent supple- 
mentary act; and to which I wish now particularly to call your 
attention. 

This act is designed, first, to substitute officers of the federal gov- 
ernment in the place of these State magistrates: and second, to arm 
the officers with sufficient power and authority to enable them to 
execute the law against any resistance actual or threatened, and in 
whatever form it might be presented. The act has grown out of the 
exigencies and necessities to which | have referred, and was forced 
upon the attention of Congress, mainly, by the legislative interference 
of the States. 

Had not the law of 1793 been thus crippled, it would probably, 
have afforded all the means necessary to the execution of the con- 
stitutional provision. 

This supplementary act is obviously framed with great skill and 
care ; and bears upon its face the deep conviction of the body that 
enacted it, that the constitutional provision had not only been dis- 
regarded, but, that a settled purpose, a fixed determination, existed 
in some portions of the country, to set its obligations at nought. The 
act meets this condition of things, real or supposed, and clothes the 
public authorities with powers adequate to the exigency. 

It confers authority upon commissioners appointed by the Circd@it 
Courts of the United States, in addition to the judges, to carry into 
execution its several provisions, and makes it the duty of the mar- 
shals and deputy marshals to execute all warrants and precepts 
issued by the judges or commissioners under the act, subjecting them 
to a fine of $1,000 to the use of the claimant in case of refusal; and, 
after the arrest, and while the fugitive is in their custody, if he or 
she ‘is allowed to escape with or without their assent, the marshal 
is made liable upon his official bond to be prosecuted for the benefit 
of the claimant for the full value of the slave. 

The commissioners are also empowered, within the counties in 
which they respectively reside, to appoint, in writing, one or more 
suitable persons, from time to time, to execute'all warrants and 
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process issued by them in the performance of their duties, with au- 
thority to the commissioners, or the persons thus appointed, to sum- 
mon and call to their aid the by-standers or possee of the county, 
when necessary to insure the due execution of the law; and it is 
made the duty of the citizens thus called to the aid of the officers, to 
assist in the execution of the process whenever their services are 
required. 

The act further provides, that the claimant may pursue and re- 
elaim the fugitive, either by procuring a warrant from the court, 
judge or commissioner of the proper circuit, district, or county, for 
his apprehension, or by arresting him, or her, where it may be prac- 
ticable without warrant, and by taking, or causing the fugitive to be 
taken forthwith, before the proper officer, whose duty it is made to 
hear and determine the case in a summary manner; and upon satis- 
factory proof, either oral or by deposition properly taken and certified, 
that the person so arrested owes service and labor to the claimant 
in the State or territory from whence he or she fled, and that they 
had escaped from such service, to grant a certificate to the claimant, 
setting forth substantially the facts of the case. 

This certificate is made conclusive evidence of the right of the 
claimant to remove the fugitive back to the State or territory from 
whence he or she had escaped, and is declared to be sufficient au- 
thority to prevent all molestation of the claimant by any process is- 
sued by any court, magistrate, or other person whomsoever. 

The act subjects to fine and imprisonment, and also to civil dama- 
ges to the party aggrieved, any and every person who shall knowingly 
obstruct, hinder or prevent the claimant or his agent from arresting 
the fugitive, either with or without process, or who shall rescue or at- 
tempt to rescue the same from the custody of the claimant or his 
agent, or who shall aid or assist, directly or indirectly, in the escape 
of the fugitive, or who shall harbor or conceal the same so as to pre- 
vent the discovery aud arrest after notice that such person is a fugi- 
tive from service. 

The act further provides that if the claimant or his agent shall 
make affidavit, after the certificate is granted, that he has reason to 
apprehend a rescue by force, before the fugitive can be taken beyond 
the limits of the State in which the arrest is made, it shall be the 
duty of the marshal or officer making the arrest, to retain the fugi- 
tive in his custody, and to remove the same to the State whence he or 
she had escaped, and there to deliver them to the claimant or his 
agent; and to employ as many persons as he may deem necessary to 
overcome such force; and to retain them in his service so long as in 
his judgment the circumstances may require. 

These, together with some regulations as to the mode of proof be- 
fore the judge or commissioner, embrace substantially every material 
provision of the act. And it will excite, I think, some surprise, after 
the determined opposition to its passage, and even threatened, and, in 
some instances, actual! resistance to its execution in certain quarters, 
when it is seen, that there is not a power conferred upon those ap- 
pointed to administer it judicially, but what was conferred upon 
the judges and other State magistrates under the act of 1703-2 haw 
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approved by Washington and Adams, and enacted by the fathers and 
founders of the republic—not one. It is simply, in this respect, a sub- 
stitution of the commissioners in the place of the State magistrates, 
who were disabled, and prevented from discharging the duty by the 
State authorities. Full confidence was reposed in them by the fede- 
ral government, so long as they were permitted to act. ‘When thus 
disabled, other officers were selected, of necessity to supply their - 
places. This is the only difference, as it regards the judicial autho- 
rity conferred by the act. Neither is there any power conferred by 
it on the claimant, his attorney, or agent, but what is found in the act 
of 1793—not one. All the additional powers are conferred upon the 
ministerial officers—the marshals and deputy marshals—who are re- 
quired to execute the warrants and other process issued in pursuance 
of its provisions, and which warrants and process are the same as 
those provided for in the previous act, and none others. Every 
ground of opposition to this recent act, distinguishable from op- 
position to the former, is exclusively referrable to the powers with 
which the marshal and his deputies are armed, with a view to its 
execution—powers essential to enforce obedience to the mandates of 
the officers, and to put down, with a strong hand, if necessary, all 
disaffection, disorder, insubordination, or resistance, in whatever form 
= The apprehension that any new or extraordinary powers 

ave been vested in the judges or commissioners is entirely ground- 
less ; there is not even pretext for any such apprehension. The only 
apprehension for which there is the slightest foundation, is, that the 
powers which have been possessed by the judges and State magis- 
trates, since the act of 1793, now by the commissioners in their 
places, may be effectually executed; that the law is made stronger 
than the combinations and treasonable influences arrayed against it; 
and that the provision of the constitution may be enforced and 
executed in the faith and spirit with which it was adopted. 

Another subject arising out of the provisions of this law, and which 
has a material bearing upon its execution, it is proper should be 
noticed. 

By the second section of the third article of the constitution, it is de- 
clared that “ The judicial power shall extend to all cases, in law and 
equity, arising under this constitution, the laws of the United States, 
and treaties made, or which shall be made under their authority.” 

The power, therefore, it will be seen, to execute this act of Cén- 
gress belongs to the tribunals and authorities of the federal govern- 
ment; and in respect to these, can be executed only by such courts 
or officers as are especially designated in the act for the purpose. The 
power, therefore, is exclusive in these courts or officers, both as it 
respects the tribunals of the State, or others of the federal govern- 
ment. Neither can act or interfere in the execution of the law ; and 
in case of any attempt of either to interfere or exercise the authority, 
its acts would be coram non judice and void. 

These propositions are elementary, and so obvious, as to require no 
further comment. 

It seems to be supposed, however, in some quarters, that the State 
power, exercised by its tribunals, under the writ of habeas corpus, 
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forms an exception to this generally admitted doctrine; and that 
through the agency of this writ the fugitive may be taken out of the 
hands of the federal officers, and the authority or propriety of the ar- 
rest or detainer inquired into, and the person discharged or remanded, 
_ according to the judgment of the State magistrate. This is the ex- 
ception claimed to the exclusive power of the federal officers de- 
signated in the act. 

It is apparent, if this exception can be maintained, there is an 
end to the complete execution. of the law; or, indeed, of any law of 
the general government by which the party is subject to an arrest. 
It is not claimed that the State magistrate can administer the act and 
enforce its provisions, under this writ, as that authority, as we have 
seen, is confined to the tribunals appointed by it for the purpose. The 
fugitive must therefore be taken, if taken at all, out of the hands of 
the federal officers by force of some other law; and the question 
whether he or she shall be discharged or remanded, will depend upon 
the application of that law to the particular case. What that law is, 
or may be, must necessarily depend upon State regulation; and the 
rights of the claimant, under the constitution and laws of the Union, 
will be thus determined by a law of the State. 

The effectual abrogation of the act, by the. interposition of this 
writ, if admitted, will be still more apparent, when we reflect that 
the power exercised under it is such as our State Legislatures may 
choose to prescribe; and that the State tribunals are not only in- 
vested with that power, but if they act at all, are bound to act in obe- 
dience to, and in conformity with it. There is no limit, therefore, to 
the extent of the powers that may be exercised under this proceeding, 
in respect to the arrest and detainer of the fugitive, but the discretion 
of the State Legislatures. They may confer jurisdiction upon their 
magistrates to re-examine and revise the acts and decisions of the 
federal tribunals, out of whose hands the fugitive is taken, and the 
State magistrate would be bound to execute the power accord- 
ingly. 

It is manifest that it would be impossible to uphold the due execu- 
tion of the law with the admission of any such authority. 

Conceding, however, the soundness of this general view, and the 
inability of the State tribunals to interfere with the federal authorities, 
when they are acting upon cases arising under the constitution, laws 
of Congress, or treaties; still, it is argued, that they possess the 
power, under this writ, to inquire into the legality of the authority, 
under which the prisoner is held ; and which may involve the consti- 
tutionality of the law, and jurisdiction of the court or officers. 

But it is obvious that the existence of either power, on the part of 
the State tribunals, would be fatal to the authority of the constitution, 
laws, or treaties of the general government. No government could 
maintain the administration, or the execution of its laws, civil or 
criminal, if their constitutionality, or the jurisdiction of her judicial 
tribunals, was subject to the determination of another. We need 
not stop, however, to discuss this question, as it arose and was set- 
tled in the case of the United States v. Peters (5 Cranch, 115), more 
familiarly known as Olmstead’s case. The Legislature of Pennsyl- 
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vania had passed an act declaring that the jurisdiction claimed by the 
District Court of the United States was unconstitutional, and empow- 
ered the Governor to resist the execution of its judgment. 

Chief Justice Marshal, in delivering the opinion of the court, ob- 
served, “that if the Legislatures of the several States may, at will, 
annul the judgments of the courts of the United States, and destroy 
the rights acquired under these judgments, the éonstitution itself be- 
comes a solemn mockery ; and the nation is deprived of the means 
of enforcing its laws by the instrumentality of its own tribunals.” He 
further remarked that, “if the ultimate right to determine the juris- 
diction of the courts of the Union is placed by our constitution in the 
several State Legislatures, then this act concludes the subject ; but, 
if that power necessarily resides in the Supreme judicial tribunal of 
the nation, then the jurisdiction of the District Court of Pennsylvania 
over the case in which that jurisdiction was exercised, ought to be 
most deliberately examined ; and the act of Pennsylvania, with what- 
ever respect it may be considered, cannot be permitted to prejudice 
the question.” 

I need not add that the judgment was regularly enforced, notwith- 
standing the State act. 

There have been different opinions entertained by the judges of 
the States as to their power, under this writ, to decide upon the 
validity of a commitment, or detainer, by the authority of the United 
States. But those who have been inclined to entertain this jurisdic- 
tion, admit that it cannot be upheld, where it appears from the return 
that the proceeding belonged exclusively to the cognizance of the 
general government. : 

This necessarily results from the vesting of the judicial power of 
the Union in the federal courts and officers; and from the fourth arti- 
cle of the constitution, which declares, that “ This constitution, and 
the laws of the United States, which shall be made in pursuance 
thereof, and all treaties made, or which shall be made, under the au- 
thority of the United States, shall be the supreme law of the land ; 
and the judges, in every State, shall be bound thereby, anything in 
the constitution or laws of the State to the contrary notwithstanding.” 

If the exclusive power to execute the act is in the federal judiciary, 
and the act is to be regarded as the supreme law of the land, and to 
be obeyed as such, it is difficult to see by what right or authority its 
execution can be interfered with through the agency of this writ- by 
State authorities. Any such interference would seem to be a direct 
infraction of the constitution. 

It is proper to say, in order to guard against misconstruction, I do 
not claim that the mere fact of commitment, or detainer of a prisoner 
by an officer of the federal government, bars the issuing or the exer- 
cise of the power under this writ. Far from it. Those officers may 
be guilty of illegal restraints of the liberty of the citizen, the same as 
others; and the right of the State authorities to inquire into them is 
not doubted; and it is the duty of the officer to obey the authority, 
by making a return. All that is claimed or contended for is, that 
when it is shown that the commitment or detainer is under the consti- 
tution, or a law of the United States, or a treaty, the power of the 
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State authority is at anend. Any further proceeding under the writ 
is coram non judice, and void; and in such a case, that is, when the 
prisoner is in fact held under process issued from the federal tribunal 
under the constitution or law of the United States, or treaty, it is 
the duty of the officer not to give him up, or allow him to pass from 
his hands in any stage of the proceedings. He should stand upon his 
process and authority, and if resisted, maintain them with all the 
powers conferred upon him for that purpose. 

We certainly do not anticipate any such exigency. Far from it. 
The habitual respect of the judiciary, State and national, for the law of 
the land, and legal authority forbid it. But it is proper that the offi- 
cers should know their rights, and their duties, if, unfortunately, by 
possibility, any such exigency should arise. 

These views of the paramount authority of the laws of the federal 
government in no way endanger the liberty of the citizen. The writ 
of habeas corpus secured to him under that government, affords the 
appropriate and effectual remedy for any illegality in the process, 
or want of jurisdiction of the court, or for any unconstitutionality of 
the law. The remedy is as prompt and summary, as when admin- 
istered by the State judiciary, and in this way, by conceding to each 
government the free and unobstructed execution of its own laws, and 
exercise of its own authority, harmony is maintained and perpetuated 
in the working of our most complex system of government. 

The views we have presented will explain a provision in this act 
of 1850, which is somewhat obscure. I allude to the last clause of 
the sixth section, which declares that the certificate granted to the 
claimants to remove the fugitive “shall prevent all molestation of 
such person or persons by any process issued by any court, judge, 
magistrate or other person whomsoever.” 

This clause doubtless includes, among other process, the State writ 
of habeas corpus. It could not have intended, or at least, ought not 
to be construed as intending to embrace that writ when issued by 
the federal judiciary, as Congress did not possess the power to sus- 
pend it. As it respects the State writ we have seen, from the views 
expressed, that it is but declaratory of the existing law, and not the 
introduction of any new principle. Without this clause the para- 
mount authority of the certificate would have been the same so far 
as that process was concerned. 

It has been made a question upon this act whether or not it was 
competent for Congress to confer the power upon the United States 
Commissioners to carry it inte execution. As the judicial power of 
the Union is vested in the Supreme Court, and such inferior courts 
as Congress may from time to time establish, the judges of which 
shall hold their offices during good behavior, it has been supposed 
that the power to execute the law must be conferred upon these 
courts, or upon judges possessing this tenure. It is a sufficient an- 
swer to this suggestion that the same power was conferred upon the 
State magistrates under the act of 1793; and which in the case of 
Prigg vs. the Commonwealth of Pennsylvania, was held to be con- 
stitutional by the only tribunal competent, under the Constitution, to 
decide that question. No doubt was entertained by any of the judges 

VOL. Ix. 22 
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in that case, but that these magistrates had power to act, if not for- 
bidden by the State authorities. 

The judicial power mentioned in this section, and vested in the 
courts, means the power conferred upon courts ordained and esta- 
blished by and under the constitution in the strict and appropriate 
- sense of that term :—courts that comprise one of the three great de- 
partments of the government, prescribed by the fundamental law, 
the same asthe other two—the legislative and the executive. 

But, besides this mass of judicial power belonging to the estab- 
lished courts of a government, there is no inconsiderable portion of 
power, in its nature judicial—quasi judicial—invested, from time to 
time, by legislative authority in individuals? separately or collect- 
ively, for a particular purpose and limited time. 

This distinction, in respect to judicial power, will be found running 
through the administration of all governments, and has been acted 
upon in this since its foundation. A familiar case occurs in the in- 
stitution of commissions for settling land claims, and other claims 
against the government, (2 St. at large, 324-440). 

A strong illustration will be found in this State under the old con- 
stitution of 1777. By that justices of the peace were appointed by 
the counsel of appointment, and held their offices during the plea- 
sure of that body. Yet the powers possessed by these magistrates 
were conferred by acts of the legislature upon the aldermen of cities 
who were elected by the people. But I need not pursue the subject, 
as the question must be regarded as settled by the case.referred to. 

The same answer may be given, also, to the objection founded 
upon the seventh amendment to the constitution, which provides 
that, “in suits of common law, where the value of controversy 
shall exceed twenty dollars, the right of trial by jury shall be pre- 
served.” : 

The summary mode of hearing and deciding upon the claim to the 
service of the fugitive prescribed by the. recent act, is the same as 
that prescribed by the act of 1793, which the court, in the case al- 
ready referred to, held to be clearly constitutional in all its leading 
provisions. 

The proceeding contemplated by the clause of the constitution in 
question, is not a suit at common law, within the meaning of that 
amendment. It settles conclusively no right of the claimant to the 
service of the fugitive, except for the purpose of the removal to the 
State from which he or she fled—no more than the proceeding; in 
the case of a fugitive from justice, for the purpose of removal, 
settles his guilt. The question of right to the service in the one 
case, and of guilt in the other, is open to a final hearing and trial in 
the States from whence they have escaped. After the arrival of the 
fugitive there, the certificate is no longer of any authority, or evi- 
dence of any right. 

Indeed, so obviously does the constitution contemplate a summa 
hearing and decision in the matter, that the counsel for the State of 
Pennsylvania, in the case referred to, did not make it a point or call 
it seriously in question on an argument. 

I have now gone over the several prov isions of this law, and some 
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of the more material questions arising out of it; and if I am not 
greatly mistaken, have shown that all the leading features of it—all 
the principles involved—have been either confirmed by the only tri- 
bunal competent to pass upon them, or are so obvious, that no law- 
yer, I think, can entertain a well grounded doubt upon them, and 
that Congress has but obeyed an imperative constitutional obligation 
in its enactment. 

It is a law, therefore, which every citizen is bound to obey, and 
the public authorities to enforce with all the powers conferred upon 
them by the government. 

The legislatures of some of the States have passed laws bearing 
directly upon this provision of the constitution, and upon its execu- 
tion in the mode prescribed by Congress. So far as these laws are 
in conflict with the provisions of the one in question, or tend to ob- 
struct and embarass its execution, they are unconstitutional, and ut- 
terly void; and can afford no protection against its penalties. The 
law of Congress is paramount, and must be obeyed. 

Opinions were expressed in the case of Prigg vs. the Common- 
wealth of Pennsylvania, that the power of Congress to provide the 
mode of surrendering up the fugitive under the constitution was ex- 
clusive ; and, that the States were disabled from acting at all on the 
subject. Others, that the power was concurrent, and, although the 
States could pass no law, in conflict with the act of Congress, it was 
competent for them to pass laws in aid of it, and in furtherance of 
the execution of the constitutional provision. 

It is not important here to-express any opinion upon these differ- 
ent views; for, whether the one or the other shall finally prevail, 
the result is the same. In either view, a law in conflict with the act 
of Congress is void, and of no effect. 

It is not to be disguised, that the legislation of most, if not all of 
the Northern States, tending to embarass, and, in some instances to’ 
annul the provisions of the act of 1793, has strongly impressed 
our Southern brethren with the conviction that these States haye re- 
solved to throw off this constitutional obligation. They take it for 
granted, and it is difficult to deny the inference, that the acts reflect 
the general sentiment of the people on the subject ; and that it must 
have become deep and abiding, to be sufficiently powerful to mould 
the State legislation. 

It is this legislation, more than occasional riotous assemblies in re- 
sistanee of the law, that has forced them to the qnestion, whether the 
Union, with this provision of the fundamental law rejected and con- 
temned—a provision vital to the rights and interests of that portion, 
and without which the Union would never have been formed—is to 
them a blessing or a curse? A question raised, not by disaffected 
and tumultuous assemblages, often very equivocal evidence of the 
real sentiment of the public mind, but by the people of the States, 
through their organized governments, a question examined and dis- 
cussed in the mode and through the agencies that examined and dis- 
cussed that of entering into the Union at thé adoption of the consti- 
tation. 

This question has been raised by fifteen States of the confederacy, 
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six of whom were original parties to the compact. It has been ex- 
amined and considered over and over again, by the Governors in their 
public messages ; by the Representatives in their legislative halls; 
by the people in their primary assemblies ; and by the press; and 
they have come to the resolution—one and all—that if this hostile 
legislation is carried into effect, and the constitutional obligation no 
longer adhered to by their Northern brethren, but thrown off, disre- 
garded, and contemned, the Union is no longer a blessing, and should 
be dissolved—that the abrogation of one material provision of the 
fundamental law is destructive of the compact, and the portion of the 
Union for whose benefit it was adopted, and whose rights and inter- 
ests are thereby endangered, is absolved from its allegiance. 

This I believe to be the settled conviction and sentiment of fifteen 
States of this Union, and it presents an issue of the gravest aspect, 
and one that can neither be evaded or suppressed. 

It is an issue which the Northern States must determine for them- 
selves. That laws exist on the’statute books of most, if not all of 
them, in conflict with the act of Congress, and repugnant to this pro- 
vision of the constitution is matter of history. That the enforcement 
of these laws would be a virtual abrogation of the provision is not 
to be denied. It remains for these States to determine whether any 
attempt shall be made to enforce them—whether they are to remain 
on the statute book a dead letter or be repealed. 

These are questions of transcendent import ; for the determination 
of them, in my humble judgment, involves the perpetuity of the Union. 

I am aware that opinions are entertained, and doubtless, honestly 
entertained, that the Union has not been at any time in danger, and 
is not now. I wish these opinions were well founded. My deep 
conviction and belief are, that it depends at this moment, upon the 
confidence inspired by the late proceedings in Congress, and by the 
indications of public sentiment in the free States, that this constitu- 
tional obligation will be hereafter executed in the faith and spirit 
with which it was entered into; that the friends of the Union in the 
slaveholding States now maintain their ascendancy, and the allegi- 
ance of their States by the confidence thus inspired; and that in 
case of any action on the part of the Northern States, destructive of 
that confidence, and of all hope of the execution of the obligation, it 
would not be in their power to maintain their position; and, I may 
add, they would not, if they could. 

If any one supposes that this Union can be preserved, after a ma- 
terial provision of the fundamental law upon which it rests is broken 
and thrown to the wind by one section of it—a provision in which 
nearly one-half of the States comprising it is deeply and seriously 
interested—he is laboring under a delusion which the soonér he gets 
rid of the better. If it is preserved, which I do not doubt, it will be 
by a stern adherence to this fundamental law, and to every part and 
parcel of it; no one section of the Union can throw off the obliga- 
tion of a part in which it has no interest, or because another is ex- 
clusively interested, and expect to preserve it. 

The very supposition implies degradation and dishonor, broken 
faith on the one side, and ahject submission on the other. 
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Neither can the motive for breaking the compact afford any apo- 
logy or justification. 

If one article may bé set aside by one portion, because it is repug- 
nant to their sense of right and justice, another may be, because 
it is against their interest. 

“No State shall, without the consent of Congress, lay any imposts 
or duties on imports or exports” by an article of this fundamental 
law. Suppose New York, deeming this article prejudicial to her in- 
terests, by crippling too much her resources and revenue, should levy 
duties upon the immense trade and exchange now existing between 
the great west and our eastern brethren ; or upon the vast coal trade 
which our neighboring sister, Pennsylvania, for which we afford so 
extensive a market, would the motive afford any excuse for the in- 
fraction of the constitution? And yet, looking at the compact, and 
to the constitutional duties and obligations arising out of it, and bind- 
ing all, this motive is just as available as any other to excuse or jus- 
tify the infraction. 

The example of breaking the compact upon any motive is danger- 
ous. With what face can one State rebuke another for want of al- 
legiance, when she has thrown it off herself? Her rebuke would be 
“ ]aughed to scorn.” 

This union must and shall be preserved, if at all, by that stern, old 
fashioned honesty and principle which inculcates the fulfilment of the 
whole of our constitutional duties and obligations, and every part of 
them. It was this spirit that formed the compact, and has thus far 
preserved it through all its trials and assaults; and it is this spirit 
that must and will, I trust, carry it safely hereafter through whatever 
perils and misfortunes it may be destined to encounter. 

_As men possessing these sturdy and manly virtues have thus far 
been found in the Republic, equal to every trial and exigency, so I do 
not doubt they will be hereafter. And they will have their reward— 
the blessing of all good men of the times in which they live, and of 
unborn millions, who will be indebted to them, under the favor of 
heaven, for the rich heritage they enjoy. 








N. 0. Supreme Contrt. 
(General Term—February, 1851.) 


Before EDMONDS, EDWARDS and MITCHELL, Justices. 


Myer S. Myers vs. James Gene. 
LANDLORD AND TENANT—LIGHT AND AIR—STOPPING WINDOWS. 


The Common Law of England, on the subject of light and air, as an easement or incident to real 
estate, is not the law of this country. It was inapplicable to the condition of this country 
when this State was settled by the colonists; it was not brought hither with them, and 
formed no part of the law of the colony on the 19th of April, 1775. Where, therefore, an owner 
of two adjoining lots in the city of New-York, upon one ‘of which was a building deriving its 
light and air over and through an open space in the rear of the other lot, into which the 
windows of the building opened and looked, leased the building and lot upon which it was 
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erected for a term of years, with its appurtenances, without reserving to himself a right to 
build on such other lot, or stop, or darken the windows of the building leased, and after- 
wards built a house, covering the whole open space of the other lot, darkening the windows, 
and excluding the light and air from the building occupied by his tenants: Held, That the 
landlord might lawfully darken or stop the windows by any erection on the other lot, and 
such an act was not in derogation of his own grant, and he could not be restrained by 
injunction from so doing. 


Tus was an action under the code, commenced in September, 1850, 
for an injunction, and in the nature on an action, on the case for a 
nuisance to the light and air, to which the plaintiff claimed a right 
of enjoyment, as an incident and easement to the building occupied 
by him and leased from the defendant, on the north-east corner of 
Reade Street and Broadway, in the city of New-York. The com- 
plaint stated that the plaintiff, relying upon the continuance of the 
light and air in the manner it had been accustomed to flow and pass 
over the rear of the lot adjoining and owned by his landlord the 
defendant, had expended several thousand dollars in improving and 
repairing the building, and had under-let the same in tenements, so 
that it yielded him a large profit. That the defendant also owned 
the lot adjoining in the rear on Reade Street, and was erecting a wall 
upon his own lot in the rear of this building, demised to the plaintiff, 
which would exclude a large portion of the customary light and air 
thereof, and render the premises dark and almost useless, and un- 
comfortable and unwholesome. An injunction was asked for to pre- 
vent the continuance of this erection, and damages for the injury 
done. An injunction was granted ex parte. 


- ANswer was put in, but the statement of the case was not mate- 
rially varied. 

The other facts sufficiently appear in the opinion of the court below, 
—Nov. 11, 1850. 

Morton was made to dissolve the injunction, and was argued before 
Epmenps, Ch. Justice. 


Livingston Livingston, for Defendant, cited, and relied upon Mahan 
v. Brown, 13 Wendall R., 261 ; Parker v. Foote, 19 Wendall R., 309. 


Albert Mathews, for Plaintiff, made and argued the following 
points :— > 


I. The restraining by injunction the erection and continuance 
of private nuisances, is an old established head of equity juris- 
diction, constantly exercised and founded upon the ground of re- 
straining irreparable mischief, of suppressing oppressive and inter- 
minable litigation, and of preventing: multiplicity of suits. 2 Story. 
Eq. Jur. Sec. 25. Code of Procedure, Sec. 219. Van Bergen v. 
Van Bergen, 2 John Chy. R. 272; Gardner v. Village of N. Burgh, 
2 Ibid, ‘ 162 ; Belknap v. Belknap, 2 Ibid, R. 463 ; Livingston v. 
Livingston, 6 Ibid, 497 ; Arthur v. Case,1 Paige R. 449; Hills v. 
Miller, 3 Ibid, 256; Belknap v. Trimble, 3 Ibid, 577; Trustees of 
Watertown v. Cowen, 4 Ibid, 510; Mohawk §& H. R. R. Co. v. 
Artcher, 6 Ibid, 83; Barrow v. Richards, 8 Ibid, 351; Gilbert v. 
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Mickle, 4 Sandford Chy. R. 357; Brower v. the Mayor, etc.,3 Barbour’s 
S. C. R. 254. 

Ist. Where a party builds so near the house of another as to 
darken his windows against the clear right of the latter, either by 
contract or by ancient possession, courts of equity will interfere by 
injunction to prevent the nuisance as well as to remedy it if already 
done, although an action in damages would lie at law—-for the latter 
can in no just sense be deemed an adequate relief in such a case. The 
injury is material and operates daily to destroy or diminish the com- 
fort and use of the neighboring house, and the remedy by a multi- 
plicity of actions for the continuance of it would furnish no substan- 
tial compensation. 2 Story. Eq. Jurisp. Sec. 926. Lasala v. Hol- 
brook, 4 Paige 169; Robertson v. Petinger, 1 Green Chy. R. 57; Banks 
v. American Tract Soc. 4 Sand. Chy. R. 438. 

2d. The only damages recoverable in the action are those which 
had accrued at the time of bringing suit. Thayer v. Brooks, 17 
Ohio R. 489 ; Miller v. Frazer, 3 Watts R. 456; Duncan v. Mirk- 
ley, 1 Harper R. 276; Vedder v. Vedder, 1 Denio R. 257; Blunt v. 
McCormick, 3 Denio R. 283. 

3d. A total privation of the customary light and air which a party is 
entitled to have flow and pass into his house is not essential to authorize 
the Court to interfere to enjoin and suppress the nuisance. It is suffi- 
cient if the complaining party, by reason of the obstruction, is unable 
to enjoy the light and air in so free and ample a manner as before, 
and to use and enjoy his premises in the manner and for the pur- 
poses he has been accustomed. Parker v. Smith, 5 Carr & Payne R. 
438; Pringle v. Wenham, 7 lbid, 377; Wells v. Ody, 7 Ibid, 410; 
Cotterell v. Griffiths, 4 Esp. N. P. C., 69; Cross v. Lewis, 2 Barn. 
& Cress. R. 686. 

4th. Although a window or premises be so altered as to admit 
more light and air than was accustomed to flow and pass into it ; 
this wil! not justify or excuse an erection that obstructs any of the 
light or air that was accustomed to flow upon it. Chandler v. 
Thompson, 3 Camp. R. 80. 





Ii. If a man own two adjoining lots, having a house upon each 
with lights, though not ancient, aud lease the one with its appur- 
tenances, he cannot, IN DEROGATION OF HIS OWN GRANT, erect upon 
the other any building which will obstruct or hinder the light 
or customary air of the house first leased. [A. D. 1611.] William 
Aldred’s Case, 9 Coke’s R. 57; [A. D. 1675.] Palmer v. Fletcher, 
1 Lev. R. 122, 1 Kebs. R. 253 and Lid. R. 167; [A. D. 1685.] Coz v. 
Matthews, 1 Vent R. 237; [A. D. 1703.] Rosewell v. Pryor, 6 Mod. 
116; [A. D.1814.] Compton v. Richards, 1 Price R. 27; [A. D. 1824.] 
Riviere v. Bower, 1 Ryan & Moody R. 24; [A. D. 1829.] Coutts v. 
Gorham, 1 Moody & Malkin R. 396; [A. D. 1832.] Swansborough v. 
Coventry, 9 Bing. R. 305; [A. D. 1815.] Story v. Odin. 12 Mass. R. 
157; [A. D. 1833.] Lasala v. Holbrook, 4 Paige’s R. 173. 

ist. He is estopped by his own deed and his own act from claiming 
aright so todo. -Dezell v. Odell, 3 Hill’s R. 215. 2 Greenleaf Ev. 
Sec. 471 ; Canhan v. Fisk, 2 Crompton & Jervis, R. 126. 
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2d. Easements of necessity, appurtenant to lands and tenements 
are not extinguished by unity of possession and pass to the grantee 
with or without the words “ appurtenances” as an “ incident to the 
principal” conveyed. Shury v. Piggott, Bulstrode R. Pt. 3, 339; 
Hazard vy. Robinson, 3 Mason R. 276; Grant v. Chase, 17 Mass. 
R. 442. 

3d. Such an easement is attached to the estate and not to the per- 
son of the lessee and follows it into the hands of the assignee. Hills 
v. Miller, 3 Paige’s R. 257. 


Epmonps, Ch. J.—A landlord who owns premises adjoining those he 
has let to his tenant, has no right to make erections thereon, whereby 
the enjoyment of the demised premises may be disturbed, as by erect- 
ing a high wall on the adjoining lot to deprive his tenant of light or 
air; and his doing so, if it operate so far to disturb the enjoyment as 
to dissolve the tenancy, may be restrained by injunction. Motion to 
dissolve injunction denied. 

An Appeal was taken to the General Term from this order, and 
the same was argued by 


Charles O’ Conner, for Defendant. 
Edward Sandford, for Plaintiff. 


By the Court.--Mrrenett, J.-On and before Ist Feb., 1849, Mr. Gem- 


mel was seized in fee of the corner house and lot on the east side of 
Broadway, and north side of Reade street in this city, known as No. 
290 Broadway, and also of the houses and lots adjoining to these, 
known as No. 40 Reade street. 

The Broadway lot was 34 feet wide on the front on Broadway, 
and of the same width in the rear, and 63 feet deep on Reade street, 
and on the opposite or north side. The house on that lot was five 
stories high, and was fifty-eight feet in height, and covered the whole 
lot except an area of 13 by 23 feet—this area or open space begin- 
ning on one side at the distance of fifty feet from Broadway, and 
extending to the Reade street lot, and on the other side beginning 
11 feet from Reade street, and extending to the north side of the lot. 

The Reade street property consisted of two lots 44 feet front, and 
34 feet deep, on which were erected two three story houses, each 22 
feet deep from Reade street and 28 feet high at the eaves of the roof, 
and 35 feet at the peak. Thus the Reade street lots being 12 feet 
deeper than the houses on them, had yards 12 feet in depth. One 
De Forrest then owned or occupied the lot to the north of these, but 
had not built to the rear of his lot, so that Mr. Gemmel’s three 
houses had light from De Forrest’s yard, and from Gemmel’s area and 
yards. The Broadway house had and still has the advantage of 
light from Broadway (one of the broadest streets in that part of the 
city), and along its whole depth on Reade street ; and as if to secure 
light to the rear, windows were placed in each story on that part 
which faced the area. There were not, however, windows in the 
part of the rear wall which adjoined the Reade street lot, although 
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that wall rose from 23 to 30 feet above the Reade street houses. 
There was also a wooden fence eight feet high, entirely. separating 
the Broadway lot from the Reade street lots: and on the area there 
were privies erected commencing 2 or 3 feet south of De Forrest’s 
lot, and extending about 7 feet along or near the boundary between 
the Broadway lot and the Reade street lots and rising to the height 
of 20 feet and communicating with the Broadway house, partly by 
means of a piazza 3 feet wide over part of the area. There was no 
communication between the Broadway lots and the Reade street lots. 

On the 19th February, 1849, Gemmel leased to Durell for 7 years 
from Ist May, 1849, “ the house and lot known as No. 290 Broadway 
in the city of New-York, with the appurtenances,” at the yearly rent 
of $3500 payable quarterly. The lease was under seal, and the 
landlord entered into no covenants except to keep the roof in repair. 
In September, 1849, the lease was assigned by Durellto Myers the 
present plaintiff. Since that, De Forrest has built on the whole rear 
of his lot, so as to cut off the light that came over his open yard 
through a space 13 feet wide. In June last, Gemmel tore down his 
houses on Reade street, and began the erection of other houses which 
are intended to cover the whole of the Reade street lots, and to be 
five stories high, and to rise ten feet above the Broadway house. 

This action was commenced to prevent his erecting such buildings, 
and an injunction order was granted to that effect. 

A motion was made at Special Term, on the coming in of the an- 
swer, to dissolve the injunction; that motion was denied, and the 
defendant has appealed from the order then made. 

The counsel for the defendant, with that fairness and boldness for 
which he is distinguished, admitted that he could not sustain the ap- 
peal if the decisions made in England for the last fifty years, as to 
the right to light, are to control this case, and the counsel for the 
plaintiff admitted, with equal fairness, that he did not rely on any 
covenant, express or implied, on the part of the landlord, and accord- 
ingly that the landlord was not liable for any injury resulting from 
the erection of De Forrest. There was no express covenant applica- 
ble to the case, and since the Revised Statutes have declared that no 
covenant shall be implied in any conveyance of real estate, and that 
the term “real estate” is co-extensive in meaning with “lands, tenements 
and hereditaments” (1 R. S., 738, § 140, p. '750,§ 10); it is at least 
probable that no covenant could be implied. The ground assumed 
by the plaintiff is, that part of the thing actually demised, was the 
right in the Broadway lot to derive light and air from the Reade 
street lot; in other words, that by the act of the common owner of 
the lots, this right had been made part of the Broadway house and 
lot, and so would pass in any lease or conveyance of that lot. 

Only such parts of the common law as, with the act of the Colony 
in force on the 19th April, 1775, formed part of the law of the Colony 
on that day, was.adopted by us—and only such parts of the Common 
Law were brought by the Colonists with them as suited their condition. 
In the application of this restricted rule, a mortgage has been con- 
sidered with us as being only a security for money, and as leaving the 
legal title in the mortgagor, as to all persons except the mortgagee, 

VOL, IX. 23 ° 
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while in England the mortgage was considered as passing the 
whole legal title tothe mortgagee. In England, it was “ waste” for a 
tenant to cut down timber; with us, on the contrary, good husbandry 
required that on a lease of lands, mostly unimproved, the tenant 
should be permitted to cut down large portions of the timber. So 
while the population was scattered, and houses were not crowded 
together, there could not for many years be an occasion for applying 
the law of ancient lights as now understoood in England. It appears 
by the act of 19 Car. II., ch. 3, passed immediately after the great 
fire in London of 1666, that there were streets or lanes in that great 
city not more than fourteen feet in width. (See Keeble’s Laws.) In 
such streets the houses must have derived their only valuable light 
from their sides or rear, and the necessity of the case may have justified 
a presumption as a matter of fact from a long undisturbed enjoyment 
that the lights for the sides or rears of the houses had been granted 
to those houses by the owners of the adjoining lots. The custom 
that may have thus arisen, when once established, would be applied 
also to the houses on the wider streets. Where houses were thus 
crowded, and so little space left even in the public streets for air and 
light, it could hardly be supposed that one would leave his land un- 
occupied and permit his neighbor to receive the benefit of this cir- 
cumstance, if he were not bound to do so. There was, therefore, no 
violence to the usages of such places to presume a grant of the right 
to the ancient lights in such cases. The usage, too, was not uniform ; 
for in London, by custom, a man could build to any height on his an- 
cient foundations. (Vin. Abr. Stopping Lights, C. 1.) 

With us there was no room for any such presumption. In the early 
settlement of the colonies land must have been too abundant for any 
such question to arise. Light and air came, as the blessings of 
Heaven, in abundance for all ; so that no one could think of claiming 
a restriction upon his neighbor’s lands in order to enjoy them. The 
abundance and cheapness of land would lead each owner of a house to 
leave opén spaces about his own house, that he might enjoy them as 
his own, and which he would regulate to suit himself; a garden or an 
alley might be at the side of his house, and he might, from his side 
windows, overlook his neighbor, and his neighbor overlook him, 
and each receive light and air from across the lands of the other ; but 
neither could, in such a condition of the country, claim this as a right. 
Thus the greater part of two centuries may have passed without any 
emergency arising, in which the law, as to the right to lights, could 
arise. 

A law inapplicable to the condition of the country for so long a 
period, could not belong to that part of the Common Law which we 
brought with us, namely, “so much only as was applicable to our con- 
dition,” nor as “ part of the law of the Colony on 19th April, 1775.” And 
if it could be considered as lying dormant, it could be revived only in 
such forms and under such circumstances as the habits of the commu- 
nity, and a just regard to the previous general practice and under- 
standing would require. Thestreets in our cities have been generally 
broad enough to afford an abundance of light, so far as the front of 
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the house is concerned; the lots were generally, too, laid out of such 
depth as to secure ample light from the rear. And when additional 
lights have been left on the sides, they have not been considered as 
giving rights over the adjoining owner’s land, but each owner, as his 
own interest has dictated, has occupied the whole of his own ground. 
It is against the spirit of our people to incumber their lands with 
privileges in favor of other, though adjoining lands, whether held by 
them or others ; what they own they wish to own absolutely, without 
being subject to any rights in any other, and to be at liberty to sell 
or retain each part free from control from the other. They are pro- 
verbially distinguished for looking to the future, and as they expect 
future greatness to their country from the course of years, so they are 
confident that the future will add to the value of their lands and 
create the expediency and necessity of improving them by more ex- 
tensive buildings. Yet, while they were not injured by their neigh- 
bor’s deriving any benefit from their unoccupied lands, it would be 
equally against their sense of right to interfere with their neighbor's 
enjoyment. With this feeling pervading the people, it is not surpris- 
ing that (as we believe the fact to be,) lawyers in extensive practice 
in real estate, have not known any instances of express grants of 
rights to .light and air until within a very few years, and then in but 
few cases. In such a community it would be doing violence to the 
habits and customs of the people to presume a grant or intention to 
grant a right to another over adjoining property not within the limits 
shown on the face of the grant, or not unquestionably indicated by 
the use and situation of the property; and if it were left toa jury 
they could not properly find that there was such a grant. : 

If (as in Jones’ Court, and Jauncey Court in Wall street, in this city,) 
buildings are erected occupying the four sides of the lot, with an 
open space in the middle for light and air, which is free to the occu- 
pants of all the rooms in the adjoining buildings, with a common en- 
trance for all, and separate apartments are then let out to different 
tenants, the owner may well be considered to have dedicated that 
open space for the benefit of all the tenants; the intention to do so 
would be undoubted—it would be only necessary to show the place 
or a plan of it, to obtain the admission of all, that such was the in-¢ 
tention. So, also, by the devise of a mill; the right to use the water 
that moved it may well pass as part of that which was meant by the 
words used: and if a stream runs through land sold, and also through 
adjoining land, the right to have it continue to flow, and that it 
should not be diverted, would pass as part of what was clearly in- 
tended to be granted. On this principle, the case of Story v. Odin 
(12 Mass., 157), may well have been approved wherever it was re- 
ferred to ; although, in some instances, it has been quoted to sustain 
the present English doctrine. There the plaintiff ’s house was bought 
by him in 1795, from the town of Boston; it then, with other three 
buildings, formed part of three sides of a square, and had (as well as 
the other houses) a door in each story opening into a vacant lot of 
ground in the middle of this square; this vacant lot.was used by the 
several tenants as a deposit for casks, boxes, etc., and sometimes for 
@ passage way. The yard continued to be so used until 1812, when 
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it was sold by the town to the defendant. The vacant lot was thus 
actually connected with the adjoining buildings, by means of the door 
in each story opening into it, and also by the use to which it was de- 
voted, and this would be the conclusion on a mere view of the lot,— 
the view alone would be enough also to indicate that both were 
owned by the same parties. If that use of the yard had been con- 
fined to the building of the plaintiff only, there would have been little 
doubt that the vacant lot formed part of the house and lot bought by 
the plaintiff; as a yard used with any other house may form part of 
the lot on which the house is built. But the facts here are entirely 
different. No one would imagine in this case, by only seeing the 
property, that any rights were attached to the Broadway house over 
the Reade street lot, any more than that they extended over De 
Forrest’s lot also. It would be seen that while De Forrest’s lot was 
left open the light would be probably sufficient; but no inference 
would be drawn that the landlord meant to grant a right over De 
Forrest’s lot as part of the thing demised, nor would the inference be 
any more justifiable that he meant to grant a right over the Reade 
street lots. If the lessee knew that Gemmel owned the Reade street 
lots (which is not alleged here), and he expected to derive light dur- 
ing his term from the Reade street lots, it would have beer only fair 
for him to have said so to his landlord, and to have expressly agreed 
with him for that privilege. 

The form of the Broadway building also showed to the tenant that 
the landlord had constructed it so as to secure to it a definite quan- 
tity of light and air within its proper bounds, and that it was not to 
depend on deriving either from other sources. 

The extreme rear adjoining the Reade street property, though be- 
tween 23 and 30 feet above the Read ‘street houses, and 12 feet in 
depth, had not a single window in it. Thus indicating that the ex- 
pectation was that the Reade street property would be raised so 
high as to cover any lights that might be put there. In the same 
way lights were placed in every story on the south and west sides of 
the area, that they might get the light fromit. If it had been in- 
tended to subject the Reade street lots to this incumbrance, Gemmel! 
would undoubtedly have left no open area opposite the yard of the 
Reade street lots, but would have built his Broadway house close up 
to that yard. So, too, not only was there a fence to separate one 
lot from the other, but there were privies on the Broadway lot rising 
to the height of 20 feet, and covering all but 5 feet of the space 
opposite the yard of the Reade street lot—this 20 feet of height 
precluded the idea that light was intended to be derived to the 
Broadway lot from the lot on Reade street; it would almost as 
effectually darken the cellars and first story and part of the second 
story as the present unfinished building. 

The Counsel for the plaintiff did not state whether in his view Mr. 
Gemmel would have retained this privilege as belonging to his 
Broadway lot if he had retained that lot and sold the Reade street 
lots to another person; yet if from the construction of the building 
that privilege had become pat of the Broadway lot so as to pass by 
a simple grant or lease of that lot, that result would seem to follow ; 
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and it is probable that such is the English law in such cases; and 
that the right does not depend on which is first sold by the common 
owner of the two lots. ‘ Such is the opinion of Gale and Wholley in 
their valuable “ Treatise on Easements.”” They say: “the obliga- 
tion is imposed equally on the grantee and the grantor” (p. 50). 
They add, (p. 51) that “the only opposition to the current of autho- 
rity that this disposition is binding equally on the grantor and gran- 
tee and the parties claiming under them respectively is a dictum of 
Lord Holt in the case of Tenant v. Goodwin as reported by L. Ray- 
mond,” and the cases quoted, and the principles stated by them seem 
to sustain their view (see ib., p. 51 to 77). Such was the opinion of 
Twisden, J., in Palmer v. Fletcher (1 Lev. 122), and the decision 
in Riviere v. Bower, (1 Ryan and Moody 24,) where the landlord re- 
covered against his tenant for obstructing lights of a house adjoining 
the demised premises ; such also is the rule in the analagous cases 
of ways of necessity, where if the grantor sells lands surrounding a 
close which he retains, he retains a right of way over the lands sold 
(see Gale and W. as above, and page 77, &c.) The same rule has - 
also been applied to light where the sales of both lots were at the 
same time as in Swansborough v. Coventry (9 Bing. R. 305). 

A rule thus blindly fettering estates without any written evidence 
of right, and equally annoying to buyer and seller should not be 
adopted here unless it was clearly the law of our own state. Justice 
Bronson showed in the case of Parker v. Foote in 19 Wend., 309, 
that the English law as to lights does not apply to this country; and 
we would have simply referred to that decision, but that it was truly 
said that that case was also decided on another point; still the Chief 
Justice expressly concurred with him on that point, and it is believed 
that that part of the opinion was received at the time with cordial 
approbation by the public and the bar. Vice Chr. Sandford in Banks 
v. American Tract Society, (4 Sandford’s Ch. R., 465,) admits that 
such “is probably to be deeined the decision of the court,” but de- 
clined expressing an opinion whether it was an open question or not, 
and said still less did he mean to intimate a bias either way. 

He has since published the 2d vol. of the Superior Court Reports, 
of which court he is a distinguished member, and without expressing 
any dissent; gives the decision of that court in the case of Palmer v. 
Wetmore, and states the point decided to be that a landlord who 
owns land adjoining the demised premises has a right to build on 
such land, though he may thereby obstruct and darken the windows 
in the tenement demised (p. 316). 

Authority as well as principle show that to be the law of this state. 

The order appealed from should be reversed with costs, and the 
injunction be dissolved. 

Edwards, J., concurred. Edmonds, Ch. J., dissented. 
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LircurieLp agst. BuRWELL AND OTHERS. 
(Erie Special Term—Dec., 1850.) 


The appointment of a referee must he made by the court (§ 270 and 273) although parties 
may agree upon a suitable person forareferee. The court must be satisfied that the selec- 
tion made by the parties is a proper one. 

A referee who proceeds in a cause, by virtue of an appointment by stipulation of the respect- 
ive parties, merely, acts without authority. 

The facts upon which a plaintiff relies for judgment against infant defendants, must be estab- 
lished by legal proof, notwithstanding, the attorney for the guardian of the infant defend- 
ants may have consented in writing that such judgment be taken, upon the report of a 


referee. 

The guardian’s responsibility to the infants does not help the difficulty. 

Consent to use as testimony what the law will not recognize as such, cannot avail, although it 
be incorporated in a report of a referee. 

Where the court clearly discover that the interests of infants are committed to a guardian who 
is not likely to protect them, he should be removed, and a proper one appointed. 

The service of a summons, to be used as evidence againt defendants who have not appeared, 
is defective where the sheriff’s certificate is produced which states ‘‘ that he served on them 
a copy of a summons and complaint,” without mentioning any cause in which it was 


served. 

Such service is likewise defective, where an admission of service purporting to be signed by 
some of the party’s defendants is produced without some evidence of their signatures being 
genuine, or were written to the admission with their assent. The court takes judicial 
notice of the signatures of its officers, but are not presumed to know the signature of a 


party defendant, who has not appeared. 
The admission of service of summons by party’s defendants residing out of the state, is inef- 
fectual as the basis of any judicial proceeding in personam in this state. 


The complaint in this cause is in the nature of a bill in equity, to 
correct an alleged mistake in a deed of conveyance executed by Joseph 
Clary in the year 1830. Erie county is specified as the place of trial. 

The plaintiff claims through various mesne conveyances, under 
Clary’s grantee. It appears from the complaint, that the land in 
question lies in the city of Buffalo, and it is alleged that only a small 
part of the land described in the deed was owned by Clary, but 
that he owned an adjoining lot which is the one intended to have 
been conveyed. The object of the suit is to obtain a conveyance of 
these premises. . 

Joseph Clary has been dead for a number of years and the defend- 
ants are made parties as his devisees. Four of the defendants are 
infants, and appear by a guardian, duly appointed on the ‘application 
of the plaintiff, and one adult defendant appears by an attorney. .An 
affidavit is presented here showing that no other defendants have 
appeared ; that none of the adult defendants have answered, and 
that a general answer has been put in for the infants. 

The attorney for the guardian ad litem, and the plaintiff stipulated 
that the cause should be referred to a person residing in the city of 
New York and that the hearing should be had there. The plaintiff 
moves upon a report of this person, who acted as referee, and the 
evidence before him, the affidavit above mentioned, notice to the 
parties who have appeared, and what is claimed to be due evidence 
of ‘service of the summons on those who have not appeared, for a 
judgment pursuant to the prayer of his complaint. He also produces 
the written consent of the attorney for the guardian of the infant de- 
fendants, that he may take such judgment. 
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The attorneys for the plaintiff reside in New York; the attorney 
for the guardian resides in Albany. 


John Ganson, for the Plaintiff. 


Sitt, J.—There are fatal objections to granting a judgment in 
this case. It may be proper to remark that the moving counsel is 
not responsible for the irregularities appearing here, as he is not the 
attorney in the case. By the Code parties may consent to a reference 
and may agree upon a suitable person for a referee; still it directs 
the appointment to be made by the court (§ 270-273). The person 
selected must be suitable for the purpose (§ 273); and if the court is 
satisfied that the selection is not a proper one, the order appointing 
him (at least in the case of infant defendants) may undoubtedly be 
denied, notwithstanding the stipulation. 

The person assuming to act as referee in this case proceeded with- 
out authority, and his report has no more legal force than a com- 
munication from any other gentleman, who might address the court, 
on the subject of this suit. 

Passing by this objection, the testimony taken by the referee (as 
he is called) was incompetent, and if admissable would have been 
wholly insufficient to justify the conclusion at which he arrived. _ 

It appears that two witnesses only were examined. The testimony 
of one went merely to show that the plaintiff had been in possession 
by his tenant of the premises claimed, at some specified period in 
1837 or 1838, and subsequently. This testimony seems to have been 
taken before the referee on the 23d September, 1850. The other 
witness resides in Buffalo; is a general land agent, as he says, and 
has been for several years the agent of the plaintiff. He was ex- 
amined upon written interrogatories addressed to him at Buffalo, and 
answered without the intervention of a commissioner or referee. 

The guardian for the infants does not propose cross interrogatories 
or to cross examine the witness ; nor does it appear that he had any 
notice of the proceedings. The witness drew up his own answers to 
the interrogatories and verified them informally (and I am inclined 
to think extra judicially) before a commissioner of deeds, on the 11th 
of October, 1850. After this, and on the 15th of October, the attorney 
for the guardian stipulates at Albany that these answers may be 
read before the referee and that the referee may proceed in the 
cause without further notice to him. 

The witness states that he came to Buffalo in 1834, four years 
after the deed in question was executed. He says that Clary did not 
own the land, described in the conveyance in 1830, but that he 
owned an adjoining lot. 

That the land described in the deed belonged to one Brown. He 
undertakes to show also by parol, from whom Brown and Clary de- 
rived title to their respective lots, but he does not trace the title even 
by parol to any legitimate source, or show that any of the persons he 
names as grantors were ever in possession, or ever saw either lot. 
One of the interrogatories put to the witness assumes that there was 
a mistake in the deed, and asks the witness when he discovered it. 
He answers, in 1843. 
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This is the substance of this person’s information, for it is not testi- 
mony, and incompetent and insufficient as it is, the referee reports 
that a mistake in the description of the land is proved. The witness 
not only fails to show that he has any personal knowledge of a 
mistake, but shows affirmatively that he could not have any such 
knowledge. 

In answer to the last general interrogatory the witness volunteers 
to refer to a letter which he had previously written to one of the 
plaintiff’s attorneys, and says that the letter is true according to his 
best knowledge and belief. This paper purports to contain some 
disjointed and imperfect extracts from the will of Joseph Clary. 
' Upon this verification this letter is admitted as evidence, and is 
deemed sufficient to prove the execution and contents of the will, 
and to establish the character of the interest of these infant defend- 
ants in this land. It is impossible.that such a proceeding can be up- 
held. Both the attorney for the guardian and the referee grossly 
mistook their powers and their duties. The facts which will entitle 
the plaintiff to a judgment must be established against these infants 
by legal proof. Neither the guardian ad litem, or any other person 
has power to waive this proof nor any right without it to consent to 
a judgment. This is a rule of law that cannot be evaded, by con- 
senting to use as testimony what the law will not recognize as such, 
and the consent of the attorney for the guardian that what is here 
called testimony, but which does not rise to the dignity of a well 
authenticated rumor, should be received, does not justify the referee 
in acting upon it as evidence. ; 

It may be thought that the guardian’s responsibility to the infants, 
is an answer to these objections. This is no reason why judgment 
should be given against them without proof. As well might it pass 
without any investigation at all; upon a tender of indemnity for 
the injury it might work to their rights. The guardian erred in 
committing the interest of these infants exclusively to an attorney, 
who seems to have acted under the idea that a guardian was ap- 
pointed for the convenience and facility of the plaintiffs and not for 
the protection of the defendants. 

The 56th rule of the court forbids the appointment of a guardian 
ad litem, for infant defendants, who is not their general guardian ; 
or an attorney,or officer of the court, who is fully competent to un- 
derstand and protect their rights. * 

The rule undoubtedly contemplates that where an attorney is ap- 
pointed guardian, he shall give his personal attention to the interests 
committed to his charge. 

It is not practicable in this case to distinguish between the acts 
of the guardian and those of the attorney to whom he seems wholly 
to have committed the trust reposed in him. If these infants have 
any rights in this case their interests are now committed to hands 
where they are not likely to be protected, and I do not see how I 
can consistently avoid the unpleasant duty of removing this guardian 
and appointing another in his place. 

An order of reference might perhaps be now made but for the fact 
that the evidence of the service of the summons on some of the 
parties who have not appeared is defective. 
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For the purpose of showing service on the defendants Judd and 
wife, a sheriff’s certificate is produced, which states that he served 
on them a copy of a summons and complaint, but it does not appear 
that they were the summons and complaint in this cause. 

The service upon the defendants Norman Rice and wife, is sought 
to be proved by an admission to which their names are written, but 
there is nothing showing that the signatures are those of the defend- 
ants, or were placed there by their direction. The court takes 
judicial notice of the signatures of its officers because they are such; 
but I am not apprised of any theory or legal fiction by which the 
court are presumed to know the signature of a party defendant who 
has not appeared in the cause (2 Hill, 369). 

The Code makes the defendant’s admission evidence of service, 
but I cannot know that it is the admission of these defendants with- 
out some evidence showing the signatures to be theirs, or that their 
names were subscribed to it with their assent. 

There would be another difficulty in this case even if I could take 
judicial notice of the genuineness of these signatures. The admis- 
sion is not dated at any place, nor does it state where the service or 
admission was made. ~But in looking into the letter of the Buffalo 
witness, which the plaintiff has made evidence against himself, I find 
it there stated: that Norman Rice and wife reside in the state of 
Michigan. In the absence of any proof to the contrary it must be 
assumed, and probably such is the fact, that the service and admis- 
sion were made in that state. Service of process out of the terri- 
torial jurisdiction of the court from which it issued was at common 
law a nullity, and service of the process of our courts on defendants 
out of this state is inefficacious as the basis of any judicial proceed- 
ing in personam (Hulburt v. Hope Mutual Ins. Co., 4 How. Pr. R.. 
275 ; same case same vol., 415). 

Proceedings may be had against property in this state belonging 
to anon resident. But notice must be given to such non resident in 
the mode which the Code specifies (§ 185), and which it calls service 
of a summons in the suit. In all such cases an order for publication 
made by the court or a judge is indispensable and then the effect of 
a personal service is merely to dispense with the service by mail, 
prescribed by the Code of procedure (§ 135, sub. 6). Without an 
order and publication personal service is unavailable. 

The motion for a judgment is denied. The application for an 
order of reference upon the stipulation of the plaintiff’s attorney and 
the guardian ad litem, is denied, upon the ground that the cause is 
not shown to be in readiness for a reference and upon the ground 
that it appears that the person named in that stipulation is not a 
suitable person for referee in this case. 

But the plaintiff is at liberty upon producing the proper evidence 
of service on the parties, who have not appeared, and notice to those 
who have, to move for a reference to a suitable person, or to make 
such other motion in the premises as he shall be advised. 

The order must also direct that the guardian ad litem of the infant 
defendants be removed, unless cause is shown against it at a future 
term, and that Dennis Bowen, counsellor of this court, residing in 
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the city of Buffalo, be appointed in his place, and all orders and 
papers in the case are hereafter to be served on Mr. Bowen as such 
guardian. 


Wiuturams agst. Witkisson. 


(Yates Circuit and Special Term—October, 1850.) 


Although § 172 of the Code allows an amendment of a pleading once, of course, and without 
costs, yet as to costs, it can apply only where the first pleading has been regular. 

If the opposite party has prepared and served motion papers to set aside the first pleading for 
irregularity, which is cured by the amendment, the party amending must pay such costs, 
even if his amendment is in time under that section. 


Motion on behalf of defendant to set aside complaint. 

The affidavits on the part of the defendant show that the com- 
plaints, which were served on the 20th day of September, 1850, did 
not contain the name of the county in which the plaintiff desired 
the trials to be had, according to section 142 of the Code. 

On the part of the plaintiff it is shown that the name of the county , 
was omitted by mistake. That immediately after service of the 
notice of this motion and before the expiration of twenty days after 
service of the complaint, an amended complaint was served, in 
which the county of Yates was inserted as the place of trial. 

It is admitted by the counsel on both sides, that when the amended 
complaint was served, the defendant’s attorney objected to receiving 
it, unless the costs of the motion were paid ; and that no costs were 


paid or offered. 
E. Van Buren, for defendant. 
W. S. Briggs, for plaintiff. 


Wetes, J.—The defendant was regular in preparing for and 
serving notice of this motion. The plaintiff’s counsel contends that 
he also is regular in amending and that § 172 of the Code entitles 
him to the amendment of course, and without costs. That section, 
I apprehend, applies only to a case where the party wishing to 
amend his pleading, has been regular, or where he amends before 
his adversary has taken any steps founded upon an irregularity. It 
would allow the statute to become an instrument of oppression if the 
plaintiffs in this case are to avoid the payment of the costs of the 
motion by curing the defect complained of by means of an amended 
complaint, served after the defendant had prepared fur and given 
notice of the motion. 

The motion must be granted with ten dollars costs, unless the 
plaintiff within twenty days pays the defendants’ attorney ten dollars 
costs, and stipulates to allow the defendant twenty days thereafter 
to answer the amended complaint. 
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Gouup AND oTuERS agst. CHAPIN AND OTHERS. 
(Monroe General Term—June, 1850.) 
Before WELLES, P. J., and SELDEN and JOHNSON, Justices. 


On appeal from a judgment upon a report of a referee, the date of issue on the general term 
calendar, must be the day of filing the report. 


This is an appeal from a judgment on the report of a referee, the 
decision of the referee to stand as the judgment of the court. 

The appellant put the cause upon the calendar, and in the note of 
issue, stated the time the last pleading was served, according to 
which the clerk gave it precedence on the calendar. 


S. B. Jewett, for the respondent, moved to correct the calendar by 
putting the cause down so as to take date only from the filing the 
report and entering the judgment. 


M. T. Reynolds, for the appellant. 


By the Court, Wetxes, J—Neither the Code or the present rules 
have provided in what order causes shall be placed on the general 
term calendar. The former practice must therefore govern (§ 469 of 
the Code and rule 92 of this court). Law rule 51-of the rules of this 
court adopted in July 1847, provided that the note of issue to be filed 
with the clerk should contain, among other things, “the date when 
the question arose,” and rule 53 of the same rules required the clerk 
to make up the calendar according to such dates. Such had long 
been the practice before (Gr. Pr., 2d ed., 671-2), and there is nothing 
inconsistent with it in the Code or the present rules of this court. 

In case of a motion to set aside an inquisition or report, the ques- 
tion was deemed to have arisen on the day when the writ of inquiry 
with the return, or when the inquisition or report was filed (Id., 672). 
In analogy to that practice we think the question in this case must 
be deemed to have arisen on the day when the report of the referee 
was filed. 

Let the calendar be corrected accordingly. 


We have received the 4th volume of Edward’s Chancery Reports, 
bringing the decisions of Vice-Chancellor McCoun down to the time 
of his retirement from the Bench. We propose noticing it in our 
July number. 
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Court of Common Pleas. 


[City and County of New-York.} 
Before the Hon. L. B. WOODRUFF. - 
[Special Term.] 
Micuart Van Dye agst. Parmenus Jackson, et. al. 


GOODWILL OF PARTNERSHIP BUSINESS. 


There can be no such thing as the goodwill of a business to be taken in the settlement of 
partnership accounts, and to be made a charge by one partner against another, unless con- 
nected with an actual interest in the place where the business has been carried on. 


This was a motion to set aside a report of referees on the merits, 
and for a new trial. The facts in the case were, that the plaintiff 
and defendants were partners in carrying on a refectory business at 
Nos. 17 and 19 Catharine street, in the city of New York, under an 
agreement, by the terms of which the defendants were to give stock 
and fixtures, the goodwill of the leases of the premises, pay for the 
hire of one man, and keep the premises in repair. The plaintiff, in 
lieu of capital, was to pay the defendants $63 per year, occupy a 
part of the premises with his family, who were to give their whole 
time and attention to the business, to bear half the expenses of the - 
establishment, and the net profits were to be divided monthly be- 
tween them. That on the first of April, 1848, the partnership ceased, 
and the partners.separated, both continuing the same business, the 
defendants at the old place, and the plaintiff at Nos. 23 and 25 Ca- 
tharine street. On the trial the principal claim made by the plain- 
tiff was for the goodwill of the business, which it was contended had 
become very valuable, principally through the exertions of the plain- 
tiff, and which goodwill was estimated by the various witnesses at 
about $1000. The leases of the premises were about expiring at the 
time of the dissolution and no value was attached to, or claimed by 
the plaintiff therefor. To the introduction of testimony, showing 
the value of the goodwill of said business at the time of the dissolu- 
tion, the defendants’ counsel objected, on the ground that it was not 
shown that any goodwill existed after the dissolution, (no value 
being attached to or claimed for the unexpired term of the lease,) 
which could legally form the subject of a charge on the part of the 
plaintiff against the defendants, or create any obligation on the part 
of the defendants to pay anything to the plaintiff therefor, that there 
was no such thing as the “ goodwill of a business,” to be taken in 
settlement of partnership accounts, and to be made a subject of 
charge by one partner against the other. The defendants’ objection 
was overruled by the referees, and the testimony admitted, and a 
verdict rendered in favor of the plaintiff for $628 38. 
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The case came on to be heard at Special Term, before his honor, 
Judge Woodruff, in a case made. 


Garrit H. Striker, for the defendants, made and argued the follow- 
ing points: 

I. The referees erred in charging the defendants with the one half 
of the value of the furniture on the premises at the time of the 
dissolution. 

1. There is no proof that any furniture belonging to the firm, or 
acquired by the money of the firm, remained to the use of the de- 
fendants after the dissolution; the purchase of furniture during the 
existence of the firm will not warrant any such inference. 

2. The partners fully settled in relation to all the joint property on 
Ist April, 1848, by making an inventory on that day, the amount of 
which was paid to the plaintiff, by the sale to him of the Bowery 
Saloon. 

3. If there be any inference to be drawn from the slight proof 
adduced, that any furniture acquired by the joint concern remained 
in the defendants’ firm after the dissolution ; the settlement shows 
that such furniture was to be taken by the defendants as an equiva- 
lent for the furniture originally contributed by them, and used up or 
deteriorated in the business. 

4. If such furniture remained and was not settled for by the de- 
fendants, there is no principle of law which warranted the referees 
in charging the defendants with one half of its assumed value. It - 
continued to be the property of the firm, and a sale should be 
ordered. 

II]. The referees erred in charging the defendants with any 
sum as the value of the “ goodwill” of the business, carried on at 
Nos. 17 and 19 Catherine street, at the time of the dissolution of the 
firm. Collyer on Part., § 163, 161, 162, 322. Story on Part., § 99. 
Jacob, 607—623; Cook v. Collingridge, 17 Ves., 336; Crutwell v. 
Lye, 1 Hoff, Ch. R., 68; Doughty v. Van Nostrand, 4 Paige R., 
479; Martin v. Van Schaick, 7 Simons R., 421; Lewis v. Langdon, 
3 Kent Con., 64. 17 Ves., 298; Featherstonhaugh v. Fennich, Ib., 
336, Crutwell v. Lye. 

1, Where a partnership is dissolved, and each partner continues 
the same business on his own account, there is no such thing as the 
“ goodwill” of business, to be taken in settlement of partnership ac- 
count, and to be made a subject of charge by either partner as 
against the other. ° 

2. The only foundation fer any pretext of there being any “ good- 
will,” was in the old lease, and that was found against the plaintiff. 
By the terms of the agreement the plaintiff was to pay $63 for the 
annual use of this “ goodwill.” Fhe “ goodwill” was therefore capital 
of the defendants, and they had a right, when the partnership ceased, 
to withdraw it, it belonged to the defendants, and not to the plaintiff. 
Besides, the plaintiff immediately started the same business a few 
doors from the old place, and in a place which was more eligibly 
situated, and better adapted to the business, and he carried with him 
all his share of anything in the nature of goodwill. 
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3. I defy my friend to point in the law of partnership to a single 
case where “ goodwill ” is held to be a subject of charge by either 
partner as against the other, in settlement of the partnership ac- 
counts. Where the partnership is wound up by the Court through a 
receiver, he may sell out the stock in trade, with the rights of the 
firm to the occupancy of the place, where the business is carried on, 
and he may possibly in such a case get something for the privilege 
of taking the stock, and carrying on the business at that place. But 
what could he get for it, if, upon his appointment, each of the partners 
had set up on his own account, the same business on each side of 
the former place of business of the firm ? 

Suppose one partner retires voluntarily, and refuses to do business 
longer, upon what principle is he to demand any compensation from 
his former associates for their continuance of the business? They 
have the right to continue business if they please, and are liable to 
no fine for that privilege. 

Much less then can either make a claim against the other, where 
each continues the same business, in the same vicinity. The claim is 
as unfounded in the nature of things, as it is unsupported by law. 


J. M. Van Cott, contra. 


Wooprurr, J.—The exceptions taken by the defendant on the 
hearing, were to the admission of evidence tending to prove the va- 
lue of the alleged goodwill of the business carried on by the parties 
under the agreement of co-partnership ; and the defendant now fur- 
ther objects to the allowance by the referees to the plaintiff of the 
sum of $475 and interest thereon, for such goodwill. The defend- 
ant’s exceptions to the admission of evidence and his objections to 
the finding in this particular, present only a single question. 

The parties agreed that the plaintiff should become a co-partner 
in the victualling saloon then carried on by the defendant; should 
put in no capital, but should pay the defendant’s interest on one half 
the capital already invested, i. e. the value of the stock, fixtures and 
goodwill of the leases; which premises they were to keep in repair 
at their own expense, and at the end of the year the plaintiff was 
peaceably to give up possession of the premises. That business ap- 
pears to have been continued after the end of the year, but I find no 
evidence of any change of terms. I perceive no foundation whatever 
for any claim for the value of any goodwill, if there be any such 
thing as goodwill of the business disconnected with an actual inter- 
est in the place where it is carried on. The plaintiff agreed to carry 
on business with defendants for one year, and then to leave it in 
their hands. His attention and services may have improved the bu- 
siness; if they did so, that may have been the very motive which 
induced the defendants to enter into the original agreement ; at all 
events they were in the possession of the business before he went 
there; they admitted him to a participation in its profits on condi- 
tion, among other things, that he would peaceably leave the posses- 
sion to them at the end of the year, so that without stopping to en- 
quire whether there is any such thing as the goodwill of a business 
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separate or detached from the place itself in which it is carried on, 
it is sufficient to say: 

Ist. If it was attached to the place, he was by the agreement 
bound to leave it, and the defendants were not bound to pay him for 
doing so. 

2d. If it was not thus attached to the place of business, if it could 
be detached and used separate therefrom (which to me at least is a 
novel suggestion), the defendants have no more taken possession of 
it than plaintiff. Both are carrying on the same business, and the 
defendants might as well ask plaintiff to pay them for it, as joint 
property used by him, as he make the present claim upon them. 

The referees, therefore, erred in admitting any evidence of such 
value, and in making any allowance of such goodwill. 

The other question raised by the defendants is, whether the re- 
ferees properly allowed the plaintiff for the furniture purchased 
during the continuance of the partnership, and whether they have 
made the allowance upon proper proof. 

It would seem that the referees fixed the amount of the allowance 
by taking a list of all the articles purchased during the partnership, 
and deducting from the cost 50 per cent., or one half, and allowed to 
the plaintiff, of the value thus ascertained. 

It is not by any means clear that in this they have not committed 
an error in the defendants’ favor. By the terms of the agreement, 
the defendants are recited to be the owners of “stock and fixtures 
and goodwill of the houses, 17 and 19 Catherine street, and agree to 
keep the said premises in repair at their own expense ; at the end of 
the year the plaintiff was to leave them in possession. 

From the whole agreement the inference is very strong that the 
defendants were to be at the expense of keeping up the establish- 
ment, by making all needed repairs to the property which should be 
left by the plaintiff. 

It could not, I think, have been the intention that the plaintiff 
should be at any expense of this kind, and give the defendants the 
benefit of the expenditure. In this view the referees should have 
charged the whole expense to the defendants. There are, however, 
on the other hand, reasons for doubting whether the parties really 
intended that.the wear and tear and breakage should be at the de- 
fendants’ expense, and for insisting that the circumstances present a 
case in which the parties, in their original agreement, omitted to 
provide for this particular subject. But if the defendants were not 
bound to pay for the whole of the furniture, and either under a just 
interpretation of the original agreement, or under any supposed mo- 
dification (of which the defendants claim the books to be evidence, 
inasmuch as they show that the furniture was paid for out of the 
joint receipts), plaintiff was bound to pay and bear his half of the 
costs; then the furniture thus purchased remained at the expiration 
of the partnership the joint property, and if taken by the defendants, 
and appropriated to their own use, they became liable in accounting 
with the plaintiff to pay him one half its value. 

The referees were, | think, upon the pleadings and the evidence, 
warranted in finding that the defendants had retained and appro- 
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priated the furniture, &c., to their own use, and although plaintiff 
might have been at liberty to pray for an actual sale and division of 
the proceeds, still I think upon the admissions of the answer, that 
the defendants had retained the furniture (though qualified by a 
denial of the alleged amount and value), and their declaration of 
readiness to have the account stated in a manner agreeable to jus- 
tice, the plaintiff is at liberty to treat the matter as an appropriation 
of the property to their separate use, and claim to be paid one half 
its value. i , 

As to the manner in which the value was ascertained, the report 
of the referees is not very specific. But it isto be borne in mind 
that the property was in the defendants’ possession. They had in 
their power to show with entire accuracy what it was worth, and 
neglected to give any such proof. When a party is in exclusive 
possession of the subject matter of enquiry, the adverse party is 
allowed great latitude in his proof; and here I feel constrained to 
say, that as the books were given in evidence without objections, 
and as it appears to me justice was in this particular done between 
the parties, I should be very reluctant to set aside the report, even if 
the evidence of cost was not in strictness competent evidence of value. 
But here both parties were in attendance on the saloon, and their 
purchases on joint account must be deemed made by mutual consent, 
and as between themselves; what they paid was competent as evi- 
dence of value at the time of the purchases then mutually agreed to. 
The deduction of 50 per cent. for depreciation was made, and if the 
defendants would not, or did not, attempt to show that the deprecia- 
tion was greater, they ought not complain; I am not aware that 
there is any presumption that any of the articles were lost; they 
were brought to the premises for use there. The business was con- 
tinued without any change, and if any portion were lost or destroyed, 
I think it was for the defendants, who retained the exclusive pos- 
session, to show it. 

But upon the ground first above named, the report must be set 
aside, unless the plaintiff consents to deduct from the amount re- 
ported due, the allowance made for goodwill, $475, and interest 
$45 44, in which case judgment is ordered for the residue, $103 94, 
with interest and costs. The costs of this motion, $10, to abide the 
event of suit. 


The case of Hepburn and another, appellant, against William Lin- 
den and John Fritz, respondents, reported in our March number, page 
80, was heard before Chief Justice Oakley, and Sandford and Paine, 
Justices, and not before Mr. Justice Sandford, as therein stated. 





